S

A BILL

ENTITLED

AN ACT to Amend the International Corporate and Trust Services
Providers Act to regulate domestic trust service providers and
domestic corporate service providers; to change the name of the
Act to reflect the foregoing; to incorporate provisions which serve
to deter the use of business operations under the Act for the
purpose of money laundering, the financing of terrorism and the
proliferation of weapons of mass destruction; to require service
providers to observe customer due diligence requirements, maintain
accurate records and systems of internal controls; and to provide
for connected matters.

[ ]

NOW, THEREFORE BE IT ENACTED by The Queen’s Most Excellent
Majesty, by and with the advice and consent of the Senate and House
of Representatives of Jamaica, and by the authority of the same, as
follows:—

1. This Act may be cited as the International Corporate and Trust short titiz
Services Providers (Change of Name and Amendment) Act, 2021 and

> construction.
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and shall be read and construed as one with the International Corporate
and Trust Services Providers Act (hereinafter referred to as the “principal
Act”) and all amendments thereto.

2. The principal Act is amended by deleting the long title and
substituting therefor the following—

“An Act to Make provision for the regulation of the providers of
trust services and corporate services; and for connected
matters.”.

3. Section 1 of the principal Act is amended by deleting the words
“International Corporate and Trust Services Providers Act” and
substituting therefor the words “Trust and Corporate Services Providers
Act”.

4. Section 2 of the principal Act is amended—
(a) byrenumbering the section as subsection (1) of the section;

(b) byinsertingin section 2(1), as renumbered, the following
definitions in the appropriate alphabetical sequence—

“beneficial owner™—
(a) inrelation to a company, means—

(1 theindividual who exercises
ultimate ownership or
ultimate effective control
over themanagement of the
company; or

(i) anindividual who byhimself
or together with another
person, owns or controls
(in each case, whether
airectly or indirectly) twenty
percent or more of the
shares of the voting rights
in the company;



(b) inrelationto a firm, means—

() anyindividual who owns or
controls twenty percent or
more share of the capital or
profits of the firm or twenty
percent or more of the
voting rights in the firm; or

@) anyindividual who exercises
control over the
management of the firm;

(c) inrelation to a trust, means—
(® thesettlor;
@) thetrustee;

(iii) thebeneficiary, or where the
beneficiary has not yet been
determined, the class of
persons in whose main
interest the trust has been
established or operates; or

(iv) theperson who has control
over the trust;

“constitutive documents” means the statute, charter,
memorandum of association, articles of
association, articles of incorporation, rules and
by-laws or other instruments, under or by which
a licensee or other body is established, its
governing and administrative structure and how
the scope of its functions and business are set
out, whether contained in one or more documents;

“corporate service” means any service specified in
section 14 that is provided in or from Jamaica as
abusiness;



“corporate service provider licence” means a licence
to provide a corpcrate service issued pursuant to
section 6(5)(a);

“entity” includes a trust;

“group” in relation -0 a company, means that company
and—

(a) any other company that is its holding
company;,

(b) any other company that is a subsidiary
of the holding company,

(c) any company that directly or indirectly
controls or is controlled, directly or
indirectly, by any company referred to
in paragraph (a) cr (b);

(d) anycompany that effectively controls
or is effectively controlled by any
company referred to in paragraph (a)
or(b);

(e) any company that is controlled by a
person who directly or indirectly
controls a company referred to in
paragraph (a), (b) or (c);

“immediate relative” inrelation to a person, means the
person’s spouse, child {including step-child) and
the spouse of a chzld or step-child, parent, brother
or sister;

“service” means a corporate service or a trust service;

“service provider” meens a person who engages in the
business of providing a trust service or corporate
service;

“trust and corporate service provider Ecence” means a

licence to provide trust and corporate services
issued pursuent to section 6(5)(z);



“trust service” means a service specified in section 15
that is provided in or from Jamaica as a business;

“trust service provider licence” means a licence to
provide a trust service pursuant to section 6(5)(a);

“ultimate effective control” means the control exercised
by an individual who—

(a)

(b)

is in a position to determine the policy
of a company or firm or to make the
final determination as to the decisions
to be made by a ccmpany or firm; or

alone or together with a connected
person within themeaning of subsection
(2) 1s in a position to control twenty
percent or more o- the voting power
in a company or frm: or would hold
interest in twenty percent or more of
the issued shares of a company;

“ultimate ownership” means any situation in which
ownership of a company or firm is exercised by
means of control other than direct control, and
includes any arrangement utilizing one or more
persons through which beneficial ownership ofa
company or firm is established;

©

(©)

(e)

by deleting the word “affiliate” and its
definition;

in the definition of “client”, by deleting
the words “an intemeational service” and
substituting therefor the words “a
service”;

in the definition of “control”, by deleting
the words “fi‘ty percent” and

substituting therefo- the words “twenty
percent”;



®

by deleting the definition of “firm” and
substituting therefor the following—

“firm’”” means a general partnership within the meaning
of the Partnership (General) Act or a limited
partnership or a limited liability partnership within
the meaning of the Partnership (Limited) Act;

®

(h)

@

0)

(k)

)

()

()

by deleting the term “international
corporate service” and its definition;

by deleting the term “international
corporate service provider licence”
and its definition;

by deleting the term “international
service” and its definition;

by deleting the term “international
service provider” and its definition;

by deleting the term “international trust
service” and its definition;

by deleting the term “international trust
service provider licence” and its
definition;

by deleting the definition of “licence”
and substituting therefor the
following—

“licence” means a trust service
provider licence, a
corporate service
provider licence or a trust
and corporate services
provider licence;”;

in the definition of “principal office” by
deleting the words “an international
service provider” and substituting



therefor the words “a service
provider’;

(0) by deleting the definition of ““principal
representative” and substituting
therefor the following—

“principal representative”
means the person who is
primarily responsible for
the affairs of the licensee
and who is appointed by
the licensee under section
6(4)(b) to be accountable
to the Commission; and”;

(p) byinserting next after section 2(1) as
amended, the following—

“ (2) For the purposes of
subsection (1), the following
persons shall be treated as being
connected with a given person
“A”, and the person with A, and
shall be so treated notwith-
standing that at the relevant time
any of the persons in question
(not being individuals) had not
yet come into existence or
ceased to exist—

(@) a holding
company or
subsidiary ofA;

(b) asubsidiaryofa
holding
company of A;



(©)

)

(e)

@)

®

(h)

a holding
company of a
subsidiary of A;

any company or
firm of which A
has control;

any company or
firm of which A
and persons
connected with
A together have
control;

any company
which together
with A
constitutes a
group;

an individual
who is a director,
manager or a
person who has
control of A or
any partner or
any immediate
relative of such
director,
manager oOr
person
aforesaid;

any company or
firm of which
any of the
persons referred



to in sub-
paragraph (g) is
a director,
manager or has
control.

(3) For the purposes of
subsections (1) and (2), a
company is a holding company
of any company that is its
immediate, intermediate or
ultimate subsidiary, whether the
holding company holds that
other company’s shares on trust
or is the beneficial owner of
such shares.”.

5. The principal Act is amended by inserting next after section 2, the
following—

“Application  2A. This Act applies to an individual, a firmor a
T Act. : .
° company that provides a trust or corporate service
as abusiness.”.

6. Section 3 of the principal Act is amended—
(a) byrepealing paragraphs (a) and (b);

(b) by deleting paragraph (c) and substituting therefor the
following—

“(c) protect the interests of service providers through
the licensing and supervision of service
providers;”; and

(c) 1n paragraphs (d), (e), (f) and (g) by deleting the word
“international”, wherever it occurs.

Insertion of
new section
2A in
principal Act.

Amendment
of section 3
of principal
Act.
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Insertion of 7. The principal Act is amended by inserting next after section 3, as

new section .

3A in amended, the following—

principal Actl. N . . . .
-‘sr;lﬂwatoﬂ 3A. The provisions of the Proceeds of Crime
3] . . .
Sroceeds (Money Laundering Prevention) Regulations, 2007
Pl Enime shall apply mutatis muzandis to the provisions of this
tMoney . » .
-arndering  Act, unless the context otherwise requires.”.
Srevention)
Regulaticns,
2007.

Amendment 8. The principal Act is amended in section 4—

of section 4

ifml’“mlpa‘ (a) by celeting the word “international” from subsection (1),

' wherever it occurs;

(b) by celeting paragraph (1)(b) and substituting therefor the
following—

“(b) receive applications for, and issue trust service
provider licences, corporate service provider
licences and trust and corporate service provider
licences;”;

(c) insubsection (2)(b), by deleting the words “an international
service” and substituting therefor the words “a service”.
Insertion of 9. Theprincpal Act is amended by inserting next after section 4, as

new section .
4A in amended, the fcllowing—

principal Act. : : T
“power of  4A. Where a person is required to act within a

Commission : i . .
by e spe-c1ﬁ.ed_ perlod-o.f time under this Act., the
time for Commission may, if it sees fit, extend the period of
required act.

time specified.”.

Amendment 10. The heading to Part III of the principal Act is amended by

cf heading 1o qe]eting the waord “International”.
Part 111 of

principal Act.

Amendment 11. Section 5 of the principal Act is amended—
cf section 5

f\f principal (a) by deleting from the marginal note, the word “international”;
ct
‘ and
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(b) insubsection (11, by deleting the words *“an international
service” and substizuting therefor the words “a service”.

12. Section 6 of the principal Act is amended—
(a) by deleting from the m:arginal note, the word “international””;

(b) bydeleting subsections (1) and (2) and substituting therefor
the following—

119

(1) A person who desires to obtain a trust
service provider licence, a corporate service
provider licence or a trust and corporate service
provider licence, shall apply to the Commission,
in the form and manner as may be determined by
the Cerammussion, for the appropriate licence.

(2) Ax application under subsection (1) shall
be accomzanied by—

(a) such information and documents as
may be required by the Commission,
from time to time; and

(b) the non-refundable application fee
First specified in the First Schedule.”;
Schedule.
(¢) insubsection4(c)by—

() inserting next after the word “prescribed” the
words “or otherwise specified by the
Commission’; and

(i) deleting the word “international”;

(d) by deleting subsection 4(d) and substituting therefor the
following—

13

{d) if the licence is granted, the service

provider shall comply with the
Second standards set out in the Second
Schedule. Schedule and the guidelines issued,
from time to time, by the
Commission;™;

Amendment
of secticn 6
of princ:pal
Act.
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(e) by deleting subsection (4)(e) and substituting therefor the
following—

“(e) iftheapplicantis—

@ an individual, that the applicant is a
resident of Jamaica;

() notan individual, that the applicant—

(A) is incorporated under the
Companies Act;

(B) isregistered under Part X of
the Companies Act;

(C) isotherwiseregistered by the
Registrar of Companies;

(D) is otherwise incorporated or
formed under the Laws of
Jamaica; or

(E) is approved by the Minister,
by order, published in the
Gazette;”; and

(® by inserting next after subsection 4(e) the following—

“(f) all other requirements for obtaining a licence as
set out in the Regulations and guidelines, have
beenmet.”;

(g) by deleting subsection (5)(a) and substituting therefor the
following—

“ (a) upon being satisfied as to the matters

specified in subsection (4) and upon

First payment of the fee specified in the First

Schedule. Schedule, within seven days of being

notified of the grant of the licence, 1ssue

a licence in the form and manner as

may be determined by the

Commission, to the applicant
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authorizing the applicant to provide the
service;”.

13. Section 7 of the principal Act is amendzd—
(a) 1insubsection (1) by deleting the word “international™;
(b) insubsection (2)(g) by deleting the word “international™;
(c¢) insubsection (3) by—

() deleting the word “or” at the end of paragraph
(®);

(i) deleting the fullstop at th= end of paragraph (h)
and substituting therefor a semicolon and the word
“or”; and

() inserting next after paragraph (h), as amended,
the following—

“() contravened anv provision of the United
Nations Security Council Resolutions
Implementation Act or any regulations
made under that Act.”;

(d) insubsection (4), by deleting the word “international”.

14. Section 8 of the principal Act is repealed and replaced by the
following—

“Duration 8. Alicence remains valid unless suspended, revoked
of licence. 2
or surrendered.”.
15. Section 9 of the principal Act is repealed and replaced by the
following—
“Renewal 9. In each year, on or before the anniversary of the
of Heenee: - grant of a licence, a licensee shall pay to the Commission
First arenewal fee, as specified in the First Schedule and
Schedule.

submit along with such fee, a declaration in the form
and manner as may be determined by the Commission.”.

Amendment
of section 7
of principal
Act.

Repeal and
repiacement
of section 8
of principal
Act.

Repeal and
replacement
of section 9
of principal
Act.
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Repeal and 16. Section 10 of the principal Act is repealed and replaced by the

e Sllowing—

oAch rineize! “Replacement 10, A licensee whose licence is lost, stolen, defaced,
flfoiz,il or destroyed, shall, in the form and manner specified
g:’;‘j;:‘;egf by the Commission, by notice in the Gazette, and upon
licence. payment of the fee specified in the First Schedule, apply
firw  tothe Commission for the replacement of the licence.”.

Amendment 17. Section 11(1)(b) of the principal Act is amended by deleting the

of secuon 11 e . o

of principal  v/OTd “International”.

Act.

Amendment 18, Section 12 of the principal Act is amended—
of section 11

oAf frincipal (a) insubsection (1)(@)}—
ct.

() by deleting from: subparagraph (i) the words
“International” and “or”, respectively; and
(i) byinserting at th= end of subparagraph (i1) the
word “or’;
(b) insubsection (1)(b) by inserting next after subparagraph (i)
the following—

‘(i) arelevant person;’;

(c) bydeleting subsection (1)(c)(ii) and substituting therefor the
following—

“(ii1) beneficial owners™;

(d) by deleting subsection (2) and substituting therefor the
following—

“ (2) Subject to subsection (3). where a
change is intended, the licensee shall, upon
payment to the Commission of the fee

First specified in the First Schedule, give the

Schedule Commission and every client of the
licensee, written notice of the change, at
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least thirty days prior to the date of the
change.”.

19. Section 13 of the principal Act is amended—

(a) by deleting subsection (1) and substituting therefor the
following—

13

(1) The Commission sha.l xeep and maintain up-
to-date registers to be known as the Register of Trust
Service Providers, the Register of Corporate Service
Providers and the Register of Trust and Corporate
Services Providers, respectively, in which shall be
recorded the particulars set out in subsection (2).”;

(b) 1insubsection (2)—
(i bydeleting the comma and all the words after the
word “issued” in paragraph (c);
(@) byrepealing paragraph (d);
() by deleting the word “and™ ar the end of paragraph
(e);
(iv) byrenumbering paragraph (f) as paragraph (g);
and
(v) byinserting next after paragraph (e) as amended,
the following as paragraph (f}—
“() anyterms or conditions attached to the
licence or any variation or amendment

made to the licence in accordance with
section 6(7); and”.

20. The heading to Part IV of the principal Act is amended by
deleting the word “International”.

21. Section 14 of the principal Act is amended—
(a) inthemarginal note by deleting the word “international”’;

Amendment
of section 13
of principal

Act.

Amendment
of heading to
Part IV of
principal Act.
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of principal
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(b) inthe chapeau, by deleting the words “A licensed international
corporate service provider” and substituting therefor the
words “A licensed corporate service provider”; and

(c) in paragraph (f) by deleting the words “an international
corporate service” and substituting therefor the words “a
corporate service”.

22. Section 15 of the principal Act is amended—
(a) inthe marginal note, by deleting the word “international”;
(b) inthe chapeau to subsection (1)}—

(@) by deleting the words “A licensed international
trust service provider” and substituting therefor
the words “A licensed trust service provider”’; and

() by deleting the words “an international trust” and
substituting therefor tae words “a trust™;

(c) insubsection (1)(e) by deleting the words “an international
trust service” and substituting therefor the words “A trust
service”’; and

(d) by inserting next after subsection (2} the following—

“ (3) Superannuation funds and retirement
schemes are excluded from the provisions of this
cht.”.

23. Section 16 of the principal Act is amended—

(a) by deleting the marginal note and substituting therefor the
following—
“Records and Register

to be kept by service

provider.”;

(b) by deleting the chapeau to subsection (1) and substituting
therefor the following—

“ (1) Alicensed service provider shall keep or
cause to be kept, at its principal office, accurate records



N,
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inrespect cf business as a service provider, including
constitutive documents, accountir.g records, aregister
on each client with prescribed particulars of information
and other records on clients, that will—";

(¢) by deleting the werd “international” wherever it appears;

(d) by inserting next ater subsecticn (1) the following as
subsections (1A}, (1B) and (1C)—

19

(1A) Where the records of a licensed service
provider are kept at a place, other than at the principal
office of that service provider (previded that, that other
place is in Jamaica), the licensed service provider shall
forthwith, aotify the Commissicn of the location of those
records.

(1B) Alicensed trust service provider shall keep
or cause to be kept adequate, accurate and current
records in respect of the identity of a settlor, a trustee,
a protector {if any), an enforcer, abeneficiary or class
of benefic:aries end any other person who has ultimate
effective cortrol of a trust for which the licensed trust
service provideris providing ifs services under this Act.

(1C) Where the licensed service provider is a
company, a Jrm or a trust, that Ecensed service provider
shall keep and maintain, an up-to-date register, in which
shall be rezordec the following particulars—

(a) thename of the company, firm or trust
and where the company is a part of a
group, the names of the companies within
the group;

(b) theaddress of the registered office of the
company or the principal office of the firm
or frust, as the case may be;

(¢) thenames and addresses of the directors
of the company or firm or the trustee of
the trust;
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(d) the names and addresses of the
shareholders of the company or firm, as
the case may be;

(e) the number of shares held by each
shareholder of the company or firm, as
the case may be; and

(f) the category of shares issued by the
company or firm and the nature of the
associated voting rights.”;

(¢) insubsection (3) by inserting immediately
after the word “have” the word “been’”;

(f) byinserting next after subsection (3), as
amended, the following as subsection
GA—

“ (3A) Alicensee shall ensure
that the records kept in accordance
with subsections (1B) and (1C) are
retained for at least seven years,
from the date on which the relevant
financial business with the client
was completed or the date on
which the business relationship was
terminated, whichever event
occurred later, or for such other
period as may be prescribed.”.

Amendmant 24. Section 17 of the principal Act is amended by deleting subsection
g; ;?Trl‘.:ct;a} 7 (1) and substituting therefor the following—

e “ (1) The accounts of every licensee shall be audited annually
by an independent auditor who is registered as a public accountant
under the Public Accountancy Act and in accordance with generally
accepted accounting principles promulgated by the Institute of

Chartered Accountants of Jamaica, from time to time.”.
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25. The principal Act is amended by inserting next after section Insertion of
17, the following as section 17A—

“Principal
representa-

tive.

First
Schedule.

17A.—(1) A principal representative who is
appointed by a licensee in accordance with section
6(4) shall—

(@) inthe caseofalicensee thatis a company,
be an officer of the company;

(b) inthe case of a licensee that is a firm or
other entity, be an officer of the firm or other
entity, as the case mav be; and

(¢) 1in the case of a Zicensee that is a sole
proprietorship, be the sole proprietor.

(2) Every person appointed as a principal
representative of a licensee shall, within thirty days
after such appointment, apply to the Commission, in
the form and manner as may be determined by the
Commission and pay the fee specified in the First
Schedule, to be registered as the principal
representative of the licensee.

(3) A principal representative of a licensee
shall, on an annual basis, pay the fee specified in the
First Schedule, for the continued validity of his
registration as the principal representative of the
licensee.

(4) The principal representative shall—

(@) do all acts, matters and things as are
required for the licensee to be in compliance
with the provisions of this Act and any
regulations made under -his Act and any
guidelines issued by the Commission;

(b) file reports to the Commission, at such
times as may be determined by the
Commission, relating to the compliance of

new section
17A in
principal Act.
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the licensee with the provisions of this Act
and any regulations made under this Act and
any guidelines issued by the Commission;
and

(c) pay all fees required to be paid by the
licensee under this Act or any regulations
made under this Act.

(5) Where the Commission is satisfied that
a principal representative has failed to carry out the
duties of the principal representative under this Act,
the Commission may—

(a) issue a warning to the principal
representative;

(b) direct the principal representative to
forthwith, or within such other period asmay
be specified by the Commission, comply
with the provisions of this Act; or

(c) cancel the registration of the principal
representative.

(6) The Commission shall notify the licensee
and the principal representative, in writing, of any action
taken under subsection (5).

(7) Uponreceipt of a notice under subsection
(6) that the Commission has cancelled the registration
of a principal representative, the licensee shall terminate
the appointment of that person as principal representative
and appoint a new principal representative, within seven
days of the date of the notice from the Commission.

(8) Where a principal representative ceases
to hold the position as principal representative, the
licensee shall, within seven days of the cessation, notify
the Commission, in writing.
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(9) Notwithstanding subsection (5), a
person whe fails to comply with any provision of this
section commits an offence and is liable, on summary
conviction in a Parish Court, to a fine not exceeding
two hundred thousand dollars or to imprisonment for
a term not exceeding three months, or to both such
fine and imprisonment.”.

26. Section 18 of the principal Act is amended—

(a)

(b)

by deleting from the marginal note the word “funds” and
substituting therefor the word “assets™; and

in subsections (1) and (2) by deleting the words “an
international trust service provider licence” and substituting
therefor the words “a trust service provider licence, a
corporate service provider licence or a trust and corporate
service provider licence”,

27. Section 19 of the principal Act is amended—

(a)
(b)

©
@)

(©
®

®

by deleting the word “International” in the marginal note;

by deleting the chapeau and substituting therefor the
following—

“A service provider shall give to the Commission,
written notice, as soon as is practicable, but no later
than seven days, after—"

in paragraph (a) by deleting the word “international”;

in the chapeau to paragraph (b) by deleting the word
“international”, wherever it appears;

in subparagraph (b(i) by deleting the words “an international
service” and substituting therefor the words “a service”:

in paragraphs (c), (d). (¢), (f) and (g) by deleting the word
“international”’, wherever it appears;

by renumbering the section as subsection (1); and

Amendment
of section
18 of
principal
Act.

Amendment
of secticn
19 of
principal
Act.
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inserting next after subsection (1), as renumbered, the
following as subsection (2)—

“  (2) A service provider who fails to notify the
Commission, in writing, of any legal or other
proceedings, or the refusal of a licence or other legal
authorization under this section, commits an offence
and is liable, on summary convict.on in a Parish Court,
to a fine not exceeding five hundred thousand dollars
or, in default of payment thereof, to a term of
imprisonment not exceeding three months.”.

Afm end_mcnt0 28. Section 20 of the principal Act is amended—
of section 2
principal Act. (a) bydeleting the marginal note and substituting therefor the

(b)
©

(d)

()

following—

“Service
provider to
notify
Commission
of merger
and
cessation of
business,
etc.’;

by deleting the word “international”, wherever it appears;

in subsection (3)(b) by inserting immediately after the word
“made” the words “and documents svecified by the
Commission”.

in subsection (5) by inserting next after the words “as soon
as practicable,” the words “but no later than thirty days™;
and

by inserting next after subsection (5) the following as
subsections (6), (7) and (8)—

“  (6) A company licensed under this Act that
passes a resolution for voluntary winding up shall cause
a copy of the resolution to be published in the Gazette
and in a daily newspaper printed and circulated in
Jamaica.
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(7) Upon the occurrence of an event which
causes the dissolution and winding up of the business
of a firm or other entity licensed under this Act, a
director of the firm or other entity or any other person
charged with the dissolution and winding up of the firm
or other entity shall cause to be published in the Gazette
and in a daily newspaper printed and circulated in
Jamaica, a statement of the dissclution and winding up
of the firm or other entity.

(8) Alicensed service provider commits an offence
and is liable, on summary conviction in a Parish Court,
to a fine not exceeding five hundred thousand dollars
its service business;

(b) that the service provider is no longer able
to continue to operate its service business;

(c) thatbeinga firm, company or other entity,
action is initiated to dissolve or wind up the
service provider; or

(d) thatacomposition or arrangement is made
with the creditors of the service provider.”.

29. Section 21 of the principal Act is amended— il
(a) insubsection (1) by deleting the word “international”; il

(b) in subsection (2) by deleting the words “an international "

service provider” and substituting therefor the words “a
service provider,”.

30. The principal Actis amended by inserting next after section 21, Insertion of
the following as section 21 A— Ao
“Duty of 21A—(1) A licensed service provider who i‘Z‘t’.“pa‘

service

provider on iNteNds to cease providing a service to a client or is

;e&?alion of removed as a service provider shall—
USINESS,

ete. (@) in the case of a cessation, provide the
client with a written notice of the cessation

of'the service;
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(b) take all reasonable steps to preserve the
records of the client for the period
specified in section 16(3A); and

(c) inthe case of a trust, provide a written,
detailed account of his administration of
the trust to the trustee, beneficiary, settlor
or client.

(2) Alicensed service provider shall give
the Commission written notice, within seven days after
aperson ceases to be a client of the licensed service
provider.

(3) The Commission shall be a party to
any proceedings for the winding up or cessation of
the business of the licensed service provider under
this Act or any regulations made under this Act.

(4) Alicensed trust service provider under
subsection (3), shall, comply with any directions issued
by the Commission in relation o the winding up or
cessation of the business of the licensed service
provider.”.

31. Section 22 of the principal Act is amended by celeting the word
“international” in the marginal note and wherever else it occurs.

32. Section 23 of the principal Act is amended by deleting the word
“International” in the marginal note and wherever else it occurs.

33. Section 27 of the principal Act is amended by deleting the word
“international” in the marginal note and wherever else it occurs.

34. The principal Actis amended by inserting next after section 28
the following as section 28 A—

“Offence for  28A. Any person who commits an offence for
which o~ which no penalty is provided for under this Act shall

penalty is ; e -
proviced.  be liable, on conviction in a Parish Court, to a fine not
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exceeding one million dollars or to imprisonment for
a term not exceeding one year, or to both such fine
and imprisonment.”.

35. Section 29(1) of the principal Act is amended by—
(@) deleting the words “, an international service provider,”; and
(b) deleting the word “intemational”, wherever else it appears.
36. Section 30 of the principal Act is amended—

(a) 1nthe chapeau to subsection (1) and in subsections (1)(a)
and (b) by deleting the word “international””;

(b) insubsection (2) by—

() deleting the words “an international service
provider” and substituting therefor the words “a
service provider”; and

(@) deleting the word “international” where it occurs
a second time in the provision.
37. Section 31 of the principal Act is amended—
(@) insubsection (1) by deleting the word “international””;

(b) in subsection (2) by deleting the words “an international
service provider” and substituting therefor the words “a
service provider”;

(¢) inthe chapeau to subsection (3) by deleting the words “an
international service provider” and substituting therefor the
words “a service provider”;

(d) insubsection (3)(a) by deleting the word “international;

(e) insubsection (4) by deleting the word “intermnational”.

38. Section 33 of the principal Act is amended—

(@) by deleting subsection (1) and substituting therefor the
following—

[13

(1) If it appears to the Commission to be
desirable to do so in the interests of the clients of a

Amendment
of section
29 of
principal
Act.

Amendment
of section
30 of
principal
Act,

Amendment
of section
31 of
principal
Act.

Amendment
of section
33 of
principal
Act.



licensed service provider, the Commission may, on
giving written notice to the service provider concemed,
appoint one or more competent persons to investigate
and report to the Commission on—

(a) thenature, conduct or state of the service
provider’s business or any particular
aspect of it; or

(b) the ownership “(whether directly or
indirectly, beneficially or otherwise) or
control of the service provider.”;

in subsection (2) by deleting the word “international”;
in subsection (4)—

() by deleting the words “an international service
provider” and substituting therefor the words “a
service provider”; and

(i) by deleting the words “that international service
provider” and substituting therefor the words “that
service provider.

in subsection (5) by deleting the words “an international
service provider” and substituting therefor the words “a
service provider”; and

in subsection (7) by deleting the word “intemational”.

Amendment 39. Section 34 of the principal Act is amended—

()
(©
@
(e)
of section
;:in(():lfpal (a)

Act.

(b)

©
()

in subsection (1) by deleting the words “an international
service provider and substituting therefor the words “a service
provider”;

in the chapeau to subsection (2) by deleting the word
“international”’;

in subsection 2(a) by deleting the word “international””; and
by deleting subsection (2)(b) and substituting therefor the
following—

“(b) the ownership (whether directly or indirectly,
beneficially or otherwise) or control of a service
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provider at any time when it was licensed under
thisAct.”.

40. Section 35(2) of the principal Act is amended by deleting the
words “an international service provider” and substituting therefor the
words “a service provider”.

41. Section 38 of the principal Act is amended by—

(a) deleting from subsections (1) (a) and (b) and (2), the word
“inl l N 0 9');

(b) deleting from subsection (1)(1)(i) the words “as an international
financial centre”.

42. Section 39 of the principal Act is amended—

(@) insubsection (1)(a)by deleting the words “as an international
financial centre”;

(b) insubsection(3)by deleting the words “international services”
and substituting therefor the words “any services”.

43. Section 40 of the principal Act is amended by deleting subsection
(1) and substituting therefor the following—

13

(1) Where the Commission revokes the licence of a service

provider pursuant to section 38(2)(e), the Commission shall, in
writing, notify the service provider of the revocation.”.

44. Section 42(1)(b) of the principal Act is amended by deleting the
word “international”.

45. The principal Act is amended by inserting next after the heading
“Part IX—Meiscellaneous” the following—

“Payment of
late fee.

First
Schedule.

45A. Where a person fails to file with the
Commission any document, information, fee or
otherwise do any act or satisfy any other obligation
under this Act, for which a time is specified, that
person shall pay the late fee specified in the First
Schedule.”.
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46. Section 46 of the principal Act is amended—

(a) insubsection (1) by—
() inserting immediately after the words “issue
guidelines”, the words “, approved by the
Minister,”;
(i) deleting the word “international”’; and
(b) by inserting next after subsection (4) the following—

“ (5) A person who fails to comply with any
guidelines issued pursuant to this section, commits an
offence and is liable on summary conviction in a Parish
Court to a fine not exceeding one hundred thousand
dollars or to imprisonment for a term not exceeding
one month.”.

47. Section 47 of the principal Act is amended by deleting the word
“international”, from subsections (1)(b), (d) and (e).

48. Section 48 of the principal Act is repealed and replaced by the
following—

“Power of 48. The Minister may by order, subject to affirmative
Minister to .

Sghend resolution, amend—

monetary . .
penalties (a) anymonetary penalty imposed by this Act
P or any regulations made under this Act; and
First and (b) the First and Second Schedules to this
Second kS

Schedules Act.”.

49. Section 49 of the principal Act is amended—

(a) by deleting subsection (1) and substituting therefor the
following—
“ (1) A person who immediately before the
appointed day was providing a trust service or a
corporate service shall, within twelve months after the
appointed day, make an application under section 5
for the appropriate licence.”;
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(b) by deleting subsection (2) and substituting therefor the
following—

19

(2) Ifan application is made By a person pursuant
to subsection (1), the person may, in compliance with
the provisions of this Act, continue to provide the
relevant service, until the application of that person is
determined.”;

(¢) insubsection (3) by deleting the word “international”; and

(d) in subsection (4) by deleting the word “Minister” and
substituting therefor the word “Commission”.

50. The principal Act is amended by inserting next after section 49, sertion of

the following as the First Schedule— S
. principa’
& FIRST SCHEDULE (Sections 6(2), Act.

6(5), 10, 12(2),
17AQ2), 17A(3)

and 45(A)
Licensing, Registration, Eic. Fee
1. Application for trust service provider licencs, Fifteen
corporate service provider licence or trust thousand
and corporate service provider licence dollars
($15,000.00)
2. First grant of—

(@)  trust service provider licence— Five hundred
thousand
dollars
($500,000.00)

(b) corporate service provider licence— Three hundred
and fifty
thousand
dollars

($350,000.00)
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Licensing, Registration, Efc.

(c) trust and corporate service provider
licence—

3. Renewal of—

(a) trust service provider licence—

(b) corporate service provider licence—

(c) trust and corporate service provider
licence—

4. Registration as a principal representative of
a licensee.

5. Renewal of registration as a principal
representative of a licensee

6. Replacement of lost, stolen, defaced, or
destroyed licence

7. Intended change in status of licensee

8. Late filing of documents, efc.

Fee

Seven
hundred
thousand
dollars
($700,000.00)

Four hundred
thousand
dollars

{$400,000.00)

Three hundred
thousand

dollars
($300,000.00)

Six hundred
thousand
dollars
($600,000.00)

One hundred
and fifty
thousand

dollars
($150,000.00)

Fifty thousand
dollars
($50,000.00)

Fifteen
thousand
dollars
($15,000.00)

Fifty thousand
dollars
($50.000.00)

Twenty
thousand
dollars
($20,000.00)
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51. The Schedule to the principal Act is amended—
by renaming the Schedule as the Second Schedule;
in paragraph 1 by deleting the word “intemational”, wherever

(@
(b)

©
(d)

()

®
®
(h)

it occurs;

in paragraph 2(1) by deleting the word “international””;

in paragraph 2(2—

(® by deleting the word “international” on its first
occurrence in the provision;

() by deleting the words “an international service
provider” and substituting therefor the words “a
service pravider”;

(i) by deleting the words “the international service
provider” and substituting therefor the words “the
service provider”;

in paragraph 2(3+—

(1) Dby deleting the words “An international service
provider” and substituting therefor the words “A
service provider”;

(i) bydeleting the word “international” on its second
occurrence in the provision;

in paragraph 2(4) by deleting the word “international;

in paragraph 3 by deleting the word “inzernational”’; and
in paragraph 4—

(a) by deleting the words “An international service

provider”, wherever they occur and substituting

therefor, in each case, the words “A service
2

provider”; and

(b) by deleting the words “as an international financial

centre”.

Amendment
of Schedule

to principal
Acl.
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OA;“e“d“‘em 52. The enactments specified in the Schedule are amended in the
enactments  Inanner specified in relation thereto—

Schedule.
SCHEDULE (Section 48)

Financial Services Commission Act

1. In section 2, in the definition of “financial services”, insert next after
paragraph (b) the following as paragraph (ba)—

“(ba) a trust service or a corporate service as defined under section
2 of the Trust and Corporate Services Providers Act.”.

2. Delete section 16(1)(d)(i) and substitute therefor the following—
“(@) to the designated authority under the P-oceeds of Crime Act;”.

3. In the Fourth Schedule, insert the following penalties next after the
penalties related to the Insurance Act—

“ TRUST AND CORPORATE SERVICES PROVIDERS ACT

Section Nature of Offence Penalty

(I Section11 Failure to display licence .... $50,000.00

(20  Section 16 Failure of service provider to
keep or cause to be kept accurate
TECOTAS onereereanirecne e $300,000.00

(3) Section17A  Failure to comply with any
provision of section 17A .... $30,000.00

4 Section18 Failure of trust service provider
to keep trust assets distinct and
separate from the assets of the
JICENSEE .vovvvevrrrerennnrrnarirenes $200,000.00

(5) Section 19 Failure to notify the Commission
of any legal or other proceedings
or refusal of a licence or other
legal authorization .............. $50,000.00

(6) Section20 Failure of service provider tc
notify the Commission—

(@) ofamerger or taxe-over
of the service provider
or its service business;
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Section Nature of Offence Penalty

(b) that the service provider
is no longer able to
continue to operate its
service business;

(c) being a firm or company,
that action is initiated to
dissolve or wind up the
service provider; or

(d) that a composition or
arrangement is made
with the creditors of the
service provider $200,000.00

(7)  Section26 In respect of an application for
the grant or renewal of a licence,
knowingly or recklessly—

(&) makes a false statement
of amaterial fact;

(b) omits to state a material
fact; or

(c) makes a statement that
contains information that
is misleading in light of
the circumstances in
which it is made $300,000.00

(8)  Section31 Failure of licensed service provider
or other person to produce
documents or information
required by the Commission $300,000.00

(9) Section40 Failure, without lawful excuse, of
person, whose licence has been
revoked, to surrender the licence
to the Commission .............. $150,000.00.”.



Trusts Act

1. Section 2 of the principal Act is amended by inserting in the proper
alphabetical sequence the following—

“designated non-financial institution™ shall be construed in
accordance with the Proceeds of Crime Act;

“financial institution™ shall be construed in accordance with the
Proceeds of Crime Act;

“trust service provider” shall be construed in accordance with the
Trust and Corporate Services Providers Act;”.

2. The principal Act is amended by inserting next after section 30 the
following as section 30A—

“Duty 1o 30A.—(1) A trustee shall keep or causz to be kept
keep adequate, accurate and current records in respect of
records. the identity of—

(@) asettlor, a protector (if any), an enforcer, a
beneficiary or class of beneficiaries, any
other trustee or other trust official and any
person who has effective control of the
trust;

(b) a trust service provider of the trust and
any other agent of the trust including an
investment advisor, manzger, accountant
and tax advisor of the trust.

(2) A trustee shall ensure that the records
kept in accordance with subsection (1} are retained for
at least seven years.

(3) A trustee who contravenes this section
commits an offence and is liable, or summary
conviction in a Parish Court, to a fine no: exceeding
fifty thousand dollars.”.

3. The principal Act is amended by inserting next after section 31, the
following as section 31A—

“Duty to give 31A—(1) A trustee shall inform any financial
mft"’_"‘nat{";‘ institution or designated non-financial institution at
to hmancial - oohich the assets of the trust are kept, that the trustee
institutions i .
and is acting for the trust and shall provide full, accurate
designated  and up-to-date information on all the beneficiaries of
non- the trust and on the assets of the trust being held or

financial managed by the trustee.
nstitutions.



35

(2) A trustee shall, at all reasonable times,
at the request of a financial institution or a designated
non-financial institution at which the assets of the
trust are kept, provide full, accurate and up-to-date
information on any change of status of a beneficiary
under the trust and notwithstanding section 37, on
any letter of wishes.

(3) A “change of status”, in relation to a
beneficiary, means—

(@) where the beneficiary is an individual—
(i achange of name;

(i) whether the individual is
alive, unborn or dead;

(b)  where the beneficiary is a body corporate
or a partnership—

()  a change of business name;

(i) a change to the articles of
incorporation or, where
applicable, the Memorandum
of Association or constitutive
documents;

(i) a change of directors;
(iv) a change of address; or

(¢)  achange in the type of partnership from a
partnership without separate legal
personality, to a partnership with separate
legal personality.”.
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MEMORANDUM OF OBJECTS AND REASONS

The International Corporate and Trust Services Providers Act (“the Act”)
was enacted to regulate the persons who will provide international corporate
services and international trust services by ensuring that such persons are
regulated by the Financial Services Commission.

The Act is being amended to apply the regulatory ambit of the Act to the
services provided by domestic trust services providers and domestic corporate
services providers.

The opportunity is also being taken to incorporate inter-nationally acceptable
provisions which serve to deter the use of business operations under the Act,
for the purposes of money laundering, the financing of terrorism or the financing
of the proliferation of weapons of mass destruction.

Additionally, the Act is being amended 1o emphasize the obligations on service
providers to observe customer due diligence requirements and to maintain
records and systems of internal control.

NIGEL CLARKE
Minister of Finance and the Public Service.
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ABILL

ENTITT.ED

AN ACT to the International Corporate and Trust
Services Providers Act to regulate domestic
trust service providers and domestic
corporate service providers; to change the
name of the Act to reflect the foregoing; to
incorporate provisions which serve to deter
the use of business operations under the
Act for the purpose of money laundering,
the financing of terrorism and the
proliferation of weapons of mass
destruction; to require service providers to
observe customer due diligence
requirements, maintain accurate records and
systems of internal controls; and to provide
for connected matters.

As introduced by the Honourable Minister of Finance
and the Public Service.
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